
Honorable Tom-Scaly, C~allmam 
Board- Of Regents 
University of Texas 
P. 0. Box 670 

I Midland. Texas. 

.Letter..e)plnion No;: MS-263 

-Ae:~ The~cians.tiuctlon.d~. the 
provlslons. of.AxWcle 
VII,~ Sect~onJla of...:the 

., :~ .'~. Constitution-.oflTe~~..wltb 
." re.Serence to prdcedure- to. 

'be-.followed by the Unlver- 
slty of ~Texas ln~the ln- 
vestment of the Permanent 

I++ Mr. Se+y: : ,~: :Unlve~~si$y Fund.. : -‘ . .~ 
. . . 

.-Your request for,an i~Pldloh presents questions'relatlng t&the'.' :: 
.investment of the EndowmenWor Permanent Unlverslty.Fund.~~~,the 
Universitip of Texas, and are as'followe: .' ., 

1. .In pu&ha&g ~securltle&:peimltted by;&e 
provislon8 of Article 7,~,SectlM II(&) ,oP '~ 
Texas, may payment be made befdre manual 
delivery of~the sectitiltles? '.' 

2.~ Wld the'Univer8lty oi'Tyas be~,requ&~: ": 
.to pay transfer taxes? 

3. -iliai l's 'tie proper treatment for.'galns.and. 
:.;.. . 

- li%ies in the sale of sei%rltlee under 
..i~ :: 
'c. :-..-c~.. 

Article 7, Section ll(a)~.'~of the Constltutlon~, j ,, 
of Texas.? \,-. : 

'. .Your letter states the f~.llovlng~facts as a ~predlcate for the 
first question: The rules'and regulatlotis governi@ members of 
~the principal stock exchanges require payment on the,fourth 
buslnesg ~day"followlng the plrchase'of securities. Under normal 

~. business conditions, two .or three week8 may be required,for the 
clearance, transfer,and lbsuance of the.tiew;stock certificates. 

'Your,queetlon is whether the Unlv&rHty of Texas may.make such 
paymetits, prior to delivery, without lending the credit of the 

.f .State. 

There can be no question of lending.the .&ed$t of the.'StaZ;W&'-;,~: 
,, ~th& Board of Regents empl6ys a de&Jer in securitlerr,,.(~elQ'~~!"~,.-. 
~terms are defined in Article 579, V.C~.S.) as agen&'.#&:.effect 
a p&2+18x transaction. In suoh a sltuatlon,. the,,tiyle in : 



.’ 

f ;. .,~..A,. :’ ‘i p 
“., .‘. : 

.I, ,:i I : 
-_ 

Texas is clear ;-' 
*Agemy'; Seotioim 

title pass‘cs to~the:prlnoipal. 
159,'l$l .and'155:. 

2 Tex. jurlsL, 
Conflrmfbtlon of~the~order, 

sworn Involoea, ilid.dobumented~ vouohers:or.othci~ doauments used 
in the. regular .coutise-.of~ bus~nerts;,.~iier~fled~aa~requlred-.bJ stat- 
ute, wal~.necese~ily.be.-require st-trhe..tSme~.~~ent~ls ,-de. . . . .~' - . : ..a. 
Yimr seaoud questfonlswhether the Unlversltg of Texas-is a-e- 
quired to pay the exOise'tax'on the .saIe:or transfer of,oertl-. 
tic&es of stock ls$ued*by e oorporatlon.' .,. . . . . . . . 
Pursuant td'the :$&visions. 02"'Artlole 8, Seotloii 2, of the Con- 
stltutibn. bf Tkxaa, fhe'~Legls;lirture tiirs provl&e'd,that.pub~la A' 
property used for public, puxpbses shall‘.be exempt.fxom.taxBtl,on. 
Ai.tlc~e~?150(4)'; V.CX. .Thus, ehe.Per~ngpt'Univeraity.Fund 
would not .be liable for 'stock transfer taxes,under the provlslons 
of Article 7047m,, V .C !S . - I 

Under'the Internal Revenu.e Code of 19%;. the University of 'Texas 
.St&ild-be.requiredto pay the docu#eptary.-stamptax uihder 26 U.S.C;A., 
Section.4321 unIees the,.seburity ahqulred,,is.exempt under the prp- 
visions olJ ?Cj U.S.C.A., Section 4382;, . '. 
Ii the”tPansaotion 'ls~.effeoted &.the:State. of-'New York, IO Con-, 
sdl.~Lawa of New. Yo?k,.Taji.Law, Seatlon 270, would require the 
payment of,the transfer tax. : . . 
A.. W.slderiitlori of the provisions of &c~kF*7, .S&at'ions' 10 Ii " 
llla), I2 and 15. OS the Cbnstltutlon~of. Texas,'ahous quite~iXe&y 
that the only ohirnge~ln oiir Cbhstitutioh'afte~ted by the adoption 
ot Abtlole 7, Seation ll(a.) .wks to inorease the peimlsslve invest- 

;.ments of the Permaneht Unlretiblty Fund* .The,sole pirpose of the 
endowment. ox non-expendable fund La to.produae revenue to maltitalti 
the lnstltutlon endowed,. and;t.he new provision of the Cenatltutlon.‘ 
is merely to ald in.the procurement of that objective by the broad- 
enlug of the investment portfolio. . (.. 

. ‘. .: .,. 
It ia.readlly 'apparent that'lnvestme~ts. in diversified seouiil:ties 
wil.3 result~~ln'gal~s and losses , and-Article 7, SeaUoa 11(a)% ex- 
pressIy accepts this principle ln.the adoption of the prudent man 
rule of~,theTexae Trmst.Act,~(Ar~lale~,742.~-463 V,C.S.) .I : 
The question Is whether these gains .and &bases should be oharged 
against the principal or jncome sacougtL :,. 

In State, ex rel, Attorne Oe6era.l v. Hatcher, State Treaaurer, 
115 Tex. 332 281'~2~~(l~~~~u~~~ourt of 
Texas consld&eU vhether.oe&aln funds of"th6 Unlverslty of Texas, 
should be credited to.the Permanent~~ou Avallab~le Fund, and said: 



Hon. Tom gealy, psge 3 (MS-263) 

. 
*It is provided ‘in imr C&uJtltutlon~th.~t cthe 

. ..i. lproaeedsl’ of the, -Iand ~hioh~4s~:gone+haI,I be’-. 
. some’ a part -of the .psrman.ent~ .$un&. .: .In other 
words; not only the realty, but the. resulting 
‘personalty is a part of that find.. Of ‘oourse, .’ 
prooeeds arlslng from an alienation or ‘taking 
of land, or. any portion thereof, -1s usually 
money or personalty. It was the lhtentlon o+f . . : 
the framers of our fundainentaI.Iav ‘that this 
land, and each portion thereof, should- slvays 
be in the perw&nent fund. It ua6 forqseen 
that it .mlght be best to sell Lt. In that 
event, it was expressly provlded..that the sub- 
stltufe. for the. lapd .shouId take its place in 
‘the permanent fund.” -. 

,~.I i .’ ‘. 

That same aonst~~t~ona~‘~rovl~4o~. (&lclec 7, ‘seat& Il) ooni 
s1derM.l irL.tht:.Ha~Ohe~ +&; sit’; a, ‘also express1 provides 
that the...moneys.-rei?e,lved- @om- + e -s&te of lands ,.-. he granb~,. _.‘....‘~ .f’...’ 
unllmltcd~ donat@it, and .approprlat:tlonsv shaXi ibe-.reaeived’ wlnto 
tha~~..of..the.Stsitc”‘.and’.‘bt-:fnve~ted. i&oertaLn&ypecs .of 
.seounitie& w&t&~ the interest 4&ereon abetw ,subbjeot , to appro- 
prlatfon. for. the’ purposes .speoified in Article 7, Seotlon 10, 
of the Constitution. .. . .’ - s : ” : ’ 
When the .endowment fund .ls used to purchase: corporate srourl-;. 
ties, the~prinolpaI of~the~lnvestment~will not lose its Identity 
as a part of the Permanent University Fund, although the “interest 
and dividends received” shall become R part of the Available Fund. 
Artlqle 7, Sections 11 and 11(a),. Constitution of Texas. By the 
saiwe token, upon the sale of the ,lnvestment the amount reallced 
must return to the Permanent Unlvtrslty Fund. . 

With the above prlnolplts in view, your~atttnt‘lcin’ls directed 
to Chapter 519, Article V, ,Stot4on 18(b), Actsof the 54th Beg- 
lslaturt, 1955, which reoognlses ttie publloatlon of.tht American 
Council on Edudatlon as an authdrltatlve -work., Colltke and 
University Business Administration; and dlreots the keerki 
of financial accounts in accordance with. that manual.. That,. e 
work draws a dlstlnotlon between endowment and.~annulty funds;. ‘. 
and as to endowment funds {under thk head4ng~Basi’&..Prinolples : 
of Accounting) the following rule is announced! ‘(Vbifiiiit 1; Page, 
16): 

“Realfeed gains or losses on the’sale &‘&vest-. 
ments should be carried to the prlnolpal of the 

‘. 
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Scaly, Age 4 (!4&;63), 

,. . > .:. 

the.'fuiids ,&vq~~td,,:,p~ to ~an:,kpprbpcLatt"rt- 
stl?vi~~irao~~~.~br~'~~led.fnvsstmt~ts. Qhlnb 
-from.tfi&~>s@e of.Mijsts, of&his fund &oup 90.: 
pq~;::oon~tlt~te~n~pmt-..~~.~ :,:.' 'L, ~.' " 

..: . . .I, . ,' ~- . '.*: , .' ':' 
Agalh, at pc$&y ,oT~,fh& se~e-vol~~e,~~~~~~~i~d t~fib' followi& 

., .: '.. 
i.. ?&q&G&& ~o~.set:'~~~'dispotltf~tn.ot? .tnddoWmtnt.. ... 

fund:fpvestments-'we priholpal'trans~otlons, 
not l~atnut or ~txptnqt. n ‘,~ . _... : . ,. .’ ,,. .. .~ 

..‘~ :, . 
T&I apinion la &st.rioted fq the .exect..~uestioh'whioh.~ou.. hevt 
wopouhded, namkl~~..the prbpsr't@atmknt'~oS.. gadms.~ and loaseti.' .' 
on inveetmente .to"bt.~de'u,nder'.the pii'ovl-sl6ns of Article !i', Seo- 
~tlon'll(aj.::.oi!'thi.-QbnijtLtut.lou o~.TXxrss. .Aoad;rdibgly, .,&t should 
not be %otMld~gtied'bs'a guldt'iotiany other stqtt agspoy ap??+. 
identical aonstitutioaal,provi'd~ons. I -.'.";. !: .~ ._ ..~ e .,:, 

._ ..~ ,: ./ ,. _;. 

; 
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APPROOED: 1' ! . . . . 

.V .:,. Vi Oeppert 
Revlawtr j 
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*r ‘&44&’ .+ +&&J-y *r ‘&44&’ .+ +&&J-y .I .I 
El~be&t.M~.'24o~tiow' '.' El~be&t.M~.'24o~tiow' '.' 

Asslstant~' Asslstant~' '. '. 

J.+. c.;~Davifi, Jr. 
Reviewer .,. -.. 

Oi3Vi.s Grant . 
First Asilstanc"~ 
.: . . . . 
.&5@.:Ben'Shepp&d 
Attti3+ne,y Otn~ral 
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